BEFORE THE STATE SUPERINTENDENT OF PUBLIC INSTRUCTION

In the Matter of Sweet Home SD 55 ) FINDINGS OF FACT, CONCLUSIONS,
) AND FINAL ORDER
) Case No. 15-054-036

I. BACKGROUND:

On October 14, 2015, the Oregon Department of Education (Department) received a written
request for a Special Education complaint investigation from the parents (Parents) of a
student (Student) residing in the Sweet Home School District (District). The Parents
requested that the Department conduct a Special Education investigation under OAR 581-
015-2030. The Department confirmed receipt of this complaint and forwarded the request to
the District by email on October 14, 2015.

Under state and federal law, the Department must investigate written complaints that allege
violations of the Individuals with Disabilities Education Act (IDEA) and issue an order within
sixty days of receipt of the complaint. This timeline may be extended if the Parents and the
District agree to the extension in order to engage in mediation or local resolution of the
complaint; or for extenuating circumstances. A complaint must allege a violation that occurred
not more than one year before the date the complaint was received by the Department.
Based on the date the Department received the complaint, the relevant period for this
complaint is October 15, 2014 through October 14, 2015. The Final Order is due December
13, 2015.

On October 23, 2015, the Department’s Complaint Investigator sent a Request for Response
to the District identifying the specific allegations in the complaint to be investigated and
establishing a Response due date of November 6, 2015. On November 4, 2015, the District
submitted a Response disputing all of the allegations in the Parent's complaint. In total, the
District provided these materials;

Medical Statement 1/9/2007;
Educational Evaluation 2/9/2007;
Functional Vision Report 3/4/2007,
ASD Reevaluation Report 3/6/2007;
ASD Reevaluation Report 4/14/2010;
Mediation Agreement 11/18/2010;
CD Evaluation Report 10/17/2012;
Meeting Notice 4/30/2014;

PWN 5/19/2014;

Meeting Minutes 5/19/2014,

Written Agreement between Parent and District 5/19/2014;
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IEP 5/19/2014;

Emails 6/25/2014;

BLS Staff Schedule 8/28/2014;
Staff Schedule 8/28/2014;

Emails 9/3/2014;

Emails 9/3/2014;

Emails 9/3/2014;

Emails 9/4/2014;

Emails 9/4/2014;

Emails 9/4/2014;

Emails 9/4/2014;

Emails 9/4/2014;

Emails 9/5/2014;

Emails 9/6/2014;

BLS Staff Schedule 9/11/2014;
Staff Schedule 9/11/2014;

Emails 9/12/2014;

Staff Schedule 9/17/2014;

BLS Staff Schedule 9/17/14;
Emails 9/22/2014;

BLS Staff Schedule 10/16/2014;
Staff Schedule 10/16/2014;

BLS Staff Schedule 12/1/2014;
Staff Schedule 12/1/2014;

BLS Staff Schedule 1/5/2015;
Emails 1/21/2015;

Meeting Notice 4/9/2015;

Emails 4/9/2015;

PWN 4/23/2015;

PWN 4/23/2015;

Pre-Referral Meeting Notes 4/23/2015,
ASD Eligibility Statement 4/23/2015;
Prior Notice & Consent for Evaluation 4/23/2015;
Vision Impairment Eligibility Statement 4/23/2015;
CD Eligibility Statement 4/23/2015;
IEP 4/23/2015;

Emails 4/23/2015;

BLS Staff Schedule 4/28/2015;
Assessment Summary 6/4/2015;
Emails 8/17/2015;

BLS Staff Schedule 9/2/2015;
Staff Schedule 9/2/2015;

BLS Staff Schedule 9/11/2015;
Staff Schedule 9/11/2015;

BLS Staff Schedule 9/16/2015;
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57. Emails 9/16/2015;

58. Emails 9/16/2015;

59. Staff Schedule 9/16/2015;

60. Emails 9/17/2015;

61. Emails 9/19/2015;

62. - Seizure Log 9/28/2015;

63. Emails 9/30/2015;

64. BLS Staff Schedule 10/12/2015;
65. Staff Schedule 10/12/2015;

66. BLS Staff Schedule 10/19/2015;
67. Staff Schedule 10/19/2015;

68. Event Log 10/20/2015;

69. Seizure Log 10/21/2015;

70. Emails 10/21/2015;

71. Event Log 10/26/2015;

72. Academic Record 10/27/2015;
73. Student Schedule 10/29/2015;
74. BLS Staff Schedule 9/17/14;
75. Seizure Log 2015-2016;

76. Service Animal;

77. Emergency Response Chart;
78. Attendance Records 2015-2016.

On November 16, 2015, the Parent submitted a rebuttal letter for the Department's
Investigator to review.

The Department’'s Complaint Investigator determined that on-site interviews were needed. On
November 18, 2015, the Department's Investigator interviewed the Parents. On November
19-20, 2015, the Department’'s Investigator mterwewed the District Special Education
Director, Superintendent, two Case Managers,? Principal, four Educational Assistants, and
the Nurse. The Complaint Investigator reviewed and considered all of these documents,
interviews, and exhibits in reaching the Findings of Fact and Conclusions of Law contained in
this order.

Under federal and state law, the Department must mvestlgate written complaints that allege
IDEA violations that occurred within the twelve months prlor to the Departments receipt of
the complaint and issue a final order within 60 days of receiving the complaint.® This order is
timely.

Il. ALLEGATIONS AND CONCLUSIONS:

The Department has jurisdiction to resolve this complaint under 34 CFR §§ 300.151 — 153
and OAR 581-015-2030. The Parent's allegations and the Department’s conclusions are set

2 The case managers were the Student's elementary school and junior high school case manager.
3 34 CFR §300.1510(2010)
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out in the chart below. These conclusions are based on the Findings of Fact in Section Ill and
on the Discussion in Section IV. This complaint covers the one-year period from October 15,
2014 to the filing of this complaint on October 14, 2015.*

Allegations Conclusions

1. | Requirement for Least Restrictive Not Substantiated.
Environment:
The Parents allege that the District The Student’s IEP does not require that “a
violated the IDEA when it did not provide | one to one adult support person” be
“a one to one” adult support person to provided to the Student, nor is there any
maintain the Student’s health and safety | evidence that the District failed to provide
during school hours. Specifically, the an Educational Assistant to the Student for

Parents allege that the District agreed to | the entire school day. Parents admitted to
provide an Educational Assistant for 6.5 | the Investigator that the District agreed to
hours only per day due to lack of funding. | provide an Educational Assistant to the
Consequently, the Student’s school day | Student for the entire school day, but told
is 70 minutes shorter than students in the | the Investigator that they didn’t actually

same grade level. believe that the District would do so. The
Parents unilaterally decided to keep the

(OAR 581-015-2240(1) & 34 CFR Student at home during first period

300.114(a)(2)(i)) because they did not approve of the
Educational Assistant.

2. | When IEP’s Must Be In Effect: Not Substantiated.

The Parents allege that the District The Student'’s IEP requires that Teaching

violated the IDEA when it did not provide | Assistant Support be provided to the

the Student with the services of the Student “daily,” not that “a one to one adult

Educational Assistant as outlined on the | support person” be provided to the

IEP. Specifically, the Parents allege that | Student. The Parents specifically agreed
the District violated the IDEA when the that the person supporting the Student
6.5 hour per day Educational Assistant could also be supporting other students at
was removed from supervising the the same time in the mediated agreement
Student in order to work with others. As a | with the District reached in November,
result, the Student was left unattended 2010.

several times while having a seizure.

(OAR 581-015-2220(1)(b) & 34 CFR
300.323(c)(2))

“ See OAR 581-015-2030(5)(2008); 34 CFR §300.153(c)
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3. | Parent Participation — General:

The Parents allege that the District
violated the IDEA when it refused to

shortened school day and the lack of
Student on a consistent basis.

(OAR 581-015-2190(1) & 34 CFR
300.501(b)(1)(i)(ii))

consider the Parents’ concerns about the

Educational Assistant supervision of the

Not Substantiated.

The District did not shorten the school day.
The school day was shortened when the
Parents unilaterally decided not to send
the Student to school for first period. There
is no evidence that the Student did not
receive Educational Assistant supervision
on a consistent basis.

(FAPE):
The Parents allege that the District

day for staffing reasons instead of

violated IDEA by removing the

34 CFR 300.201)

4. | Free Appropriate Public Education

violated the IDEA when it did not provide
a Free Appropriate Public Education by
limiting the length of the Student'’s school

reasons based on the Student’s needs.
The Parents also allege that the District

Educational Assistant to work with other
students, and by refusing to consider the
Parents’ concerns about these matters.

(OAR 581-015-2040; 34 CFR 300.101;

Not Substantiated.

The District did not limit the Student’s
school day. The Student's school day was
limited when the Parents unilaterally
decided not to send the Student to school
for first period. The IEP does not provide
for “a one to one adult support person,” nor
is there any evidence that the Parents’
concerns were not considered during the
May 19, 2014 |IEP meeting.

Proposed Corrective Action

the District use of Special Education

of IDEA Complaint Investigations.]

The Parents request an investigation into

funding. [See Issues outside the Scope

No corrective action is ordered in this case

Issues outside of the Scope of IDEA Complaint Investigations

The Parents raised an issue that, as described, is not within the scope of IDEA and will not
be investigated in this Complaint. This allegation relates primarily to management of school
district funds for Special Education. The Parents allege that “federal and state funding
providing support for this school district's IEP programs is regularly placed in the general fund
and not ‘directly’ applied to the programs originally appropriated for’. However, the Parents
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do not specifically allege in their Complaint that their Student is not receiving appropriate
services due to any misappropriation of funds nor do they allege that there is a systematic
denial of services to other students due to misappropriation of funds. There is nothing within
Title 15 of the Oregon Administrative Rules or 34 CFR Part 300 that grants authority to
investigate and address these issues within the State Complaint Process provided in OAR
581-15-2030 and 34 CFR 152 under these circumstances.

Parents may address this concern by filing a complaint with the District using the District's
adopted complaint process.

lll. FINDINGS OF FACT:

The Student is fourteen years old, and resides in the District. The Student is eligible for
Special Education as a student with Autism Spectrum Disorder, Visual Impairment, and
Communication Disorder. The Student's initial eligibility was established in 2007. The
Student was found eligible again for all three areas of disability on April 23, 2015.

The District holds classes four days per week throughout the school 5year. At the Junior High
School, each class day starts at 7:55 a.m. and ends at 3:20 p.m.” During the 2015-2016
school year junior high students will attend school for a total of 147 days.
(http://www.sweethome.k12.or.us/ )

On November 18, 2010, the Parents withdrew a complaint they had filed with the
Department as a result of a successful mediation. Under the terms of the mediation
agreement the Parents and the District agreed that:
. “A responsible adult will supervise the Student at all times during the school day. That
supervisor need not always be an aSSIstant" or on a 1:1 basis. The classroom teacher
may be the sole supervisor for brief periods.”

The District's Special Education Director uses a system of “weighting” to assign additional
Educational Assistant support to each Special Education program in the District. In the
spring before a new school year, the Director asks each Special Education teacher to
review his or her case load for the upcoming year. The teachers are then to give information
to the Director predicting which student in each classroom will need additional support due
to behavior, medical, heath, safety or other reasons. In August, before the school year
starts, the Director drafts an allocation for each program and sends it to the school
principals for review. The Director automatically assigns one-half hour per day to each
student in each classroom with more severe needs. Additional hours are added based on
each student’s needs. The school principals hire and supervise the Educational Assistants
in each school. As students move through the system, enter or leave the District, the
allocations for Educational Assistant time changes.

s There are four early release days in the year calendar during which Junior High students are released at 12:30 p.m.
& Both the Parents and the District agreed to release a copy of the Mediation Agreement to the Department's Complaint
Investigator.
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a. “The teacher’ in the BLS classroom will be the home room if the Student attends next
year. You also know we had planned on mainstreaming at least 3 classes with a

suitable assistant”.

On May 19, 2014, the District sent the Parents a Prior Notice of Special Education Action
outlining the plan for the Student’s transition in the fall to the Junior High School. Under the
section on “Other Factors Considered by the Team”, the District wrote that:
a. “IEP [T]eam does not decide the teaching assistant for next year as it is up to the
district and Principal to hire an appropriate person who is qualified for the position.”

On April 23, 2015, the IEP Team met again. The Team discussed all sections of the |EP.
The only changes from the previous IEP (May 19, 2014) are listed in the chart below:

IEP Element

Student Specific

Present Level of Academic
Achievement and Functional
Performance

Statement added that “Stressors can trigger seizure
activity”; and,

Statement added that Parents asked about cross-training
with the previous educational assistant”.

Goal

Reading Goal was removed from |EP.
All other goals are exactly the same.

Non-participation
Justification

Same as previous |EP, except that Reading is still listed
as being provided for 120 minutes weekly in SPED and
general education.

Service Summary — Specially
Designed Instruction (SDI)

Reading is deleted.
All other SDI is the same as previous IEP.

Service Summary — Related
Services

Occupational Therapy is listed for “minutes” monthly in
the SPED classroom.

Service Summary --
Supplementary
Aids/Services; Modifications
and Accommodations

Added, “Instructional Materials - Copy of notes provided
for Student to highlight”.
All other aids and services are the same.

Service Summary --
Supports for School
Personnel

Same as previous IEP.

Placement Determination

BLS as home room, half time BLS classroom, and half
time general education class setting (at least 3 classes)
with assistant support.

10. When the school year started on September 1, 2015, the Student did not attend. Since

August 17, 2015 District staff and the Parents had been exchanging emails regarding how
much educational assistant time the Student would be assigned, and exactly which

"It is relevant to note that the teacher in the BLS classroom is also the Student's Aunt.
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Student's first period class due to their disapproval of the Educational Assistant assigned to
that class.

This allegation is unsubstantiated and no corrective action is ordered.

V. CORRECTIVE ACTION™

In the Matter of Sweet Home School District 55
Case No. 15-054-036

There is no corrective action ordered in this matter.

Dated: this 10th Day of December, 2015

Q:f"'/j ‘:)‘\ﬂ,\l\/{r/tt_‘ C_:_
Sarah Drinkwater, Ph.D.
Assistant Superintendent
Office of Learning/Student Services

APPEAL RIGHTS: You are entitled to judicial review of this order. Judicial review may be
obtained by filing a petition for review within 60 days from the service of this Order with the
Marion County Circuit Court or with the Circuit Court for the County in which you reside.
Judicial review is pursuant to the provisions of ORS 183.484.

Mailing Date: December 10, 2015

' The Department’s order shall include any necessary corrective action as well as documentation to ensure that the
corrective action has been completed (OAR 581-015-2030(13)). The Department expects and requires the timely
completion of corrective action and will verify that the corrective action has been completed as specified in any final order
(OAR 581-015-2030(15)). The Department may initiate remedies against a party who refuses to voluntarily comply with a
plan of correction (OAR 581-015-2030 (17) & (18)).
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